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OPINION 
MEMORANDUM OF DECISION RE MOTION TO DISMISS (#102)
I. Background
In this matter, the plaintiff, Robert Lawlor, seeks, pursuant to General Statutes §53-39a, indemnification for legal expenses, and economic damages, including, but not limited to, lost wages, lost overtime, seniority and private job benefits, lost pension benefits and contributions, lost insurance, sick time and vacation time and damages resulting from any gap in service relating to his pension, which he suffered as a result of criminal charges made against him for which he was found not guilty.

The defendant, City of Hartford, has moved to dismiss the plaintiff's claim for damages, apart from legal fees, for the reason that the court lacks subject matter jurisdiction to entertain any claim for back pay and other employment related compensation by virtue of the plaintiff's failure to exhaust administrative remedies. The City also claims that the statute, §53-39a, does not provide for indemnification for any losses unless the loss has occurred through the plaintiff's payment to a third party. Accordingly, the City claims, the plaintiff lacks standing to assert such claims here.


II. Stipulated [*2] Facts

For purposes of the Motion to Dismiss the parties stipulated and agreed to the following facts:

"1. On May 7, 2005, Robert Lawlor was a police officer employed by the City of Hartford, Hartford Police Department and a member of the Violent Crime Impact Team.

2. Throughout all times of Robert Lawlor's employment as a Hartford Police Officer, and continuing until his retirement, Robert Lawlor was a member of the Hartford Police Union.

3. Throughout all times of Robert Lawlor's employment as a Hartford Police Officer, and continuing until his retirement, there was an agreement between the City and the Hartford Police Union, written to meet the requirements of C.G.S. Section 7-470(c) of the Municipal Employees Relations Act, and which governed the employment relationship between Robert Lawlor and the City of Hartford . . . (The Collective Bargaining Agreement sets out a multi-step grievance procedure, culminating in arbitration, for resolving employment disputes).

4. On May 7, 2005, Robert Lawlor was placed on administrative duty with pay.

5. On June 22, 2006, Robert Lawlor was arrested and charged with one count of Manslaughter in the first degree in violation of Section 53a-55(a)(3) [*3] and one count of Assault in the first degree in violation of Section 53a-59(a)(5) of the General Statutes.

6. On June 22, 2006, Robert Lawlor was suspended without pay pending the outcome of the administrative procedures as per letter of Chief of Police and remained in such status until Robert Lawlor retired on February 13, 2008.

7. From June 22, 2006, and continuing to this date, Robert Lawlor did not file a grievance with regard to his suspension without pay, or any other grievance.

8. On January 22, 2008, Robert Lawlor applied for receipt of his normal retirement pension with the City of Hartford Municipal Employees' Retirement Fund.

9. On February 13, 2008, Robert Lawlor submitted his letter of resignation to the Chief of Police, Daryl K. Roberts, of the Hartford Police Department.

10. On February 14, 2008, Chief Roberts accepted Mr. Lawlor's letter of resignation and further acknowledged to the City of Hartford Municipal Employees' Retirement Fund that Robert Lawlor has made application for retirement and that he had notified Chief Roberts of his intent to retire.

11. On December 8, 2009, Robert Lawlor was acquitted of all criminal charges after a jury trial in Hartford Superior Court."

III. [*4] Discussion

A. Propriety of the Motion to Dismiss

"A motion to dismiss . . . properly attacks the jurisdiction of the court, essentially asserting that the plaintiff cannot as a matter of law and fact state a cause of action that should be heard by the court . . . A motion to dismiss tests, inter alia, whether, on the face of the record, the court is without jurisdiction . . . When a . . . court decides a jurisdictional question raised by a pretrial motion to dismiss, it must consider the allegations of the complaint in their most favorable light . . . In this regard, a court must take the facts to be those alleged in the complaint including those facts necessarily implied from the allegations, construing them in a manner most favorable to the pleader. . . . The motion to dismiss . . . admits all facts which are well pleaded, invokes the existing record and must be decided upon that alone . . . We are also mindful of the well settled principle that, in determining whether a court has subject matter jurisdiction, every presumption favoring jurisdiction should be indulged." (Citations and internal quotation marks omitted.) Bartlett v. Metropolitan District Commission, 125 Conn.App. 149, 154-5, 7 A.3d 414 (2010).

General Statutes §53-39a [*5] provides: "Whenever, in any prosecution of an officer of . . . local police department for a crime allegedly committed by such officer in the course of his duty as such, the charge is dismissed or the officer found not guilty, such officer shall be indemnified by his employing governmental unit for economic loss sustained by him as a result of such prosecution, including the payment of any legal fees necessarily incurred. Such officer may bring an action in the Superior Court against such employing governmental unit to enforce the provisions of this section." "Section 53-39a, which was originally enacted in 1973; see Public Acts 1973, No. 73-627; authorizes indemnification for economic loss, including legal fees, incurred by officers of local police departments who are prosecuted for crimes allegedly committed by them in the course of their duties when the charges against them are dismissed or they are found not guilty . . . The general purpose of the statute is to permit police officers to recoup the necessary expenses that they have incurred in defending themselves against unwarranted criminal charges arising out of their conduct in the course of their employment . . . Whether the [*6] charges are unwarranted, however, is determined objectively, namely, by whether an officer has been found not guilty or the charges have been dismissed." (Citations omitted.) Cislo v. Shelton, 240 Conn. 590, 598, 692 A.2d 1255 (1997).

The essence of the City's motion to dismiss is a determination of the scope of the remedy provided under the statute. At the hearing on the motion to dismiss, the court raised the issue of whether a motion to dismiss is the proper remedy where the parties agree that the court has subject matter jurisdiction over part of the claim, here, the claim for attorneys fees, but disagree as to the authority of the court to entertain the plaintiff's claims for indemnification for other types of losses. In response the parties filed supplemental briefs.

As to this initial issue, the court does not believe that the motion raises an issue of subject matter jurisdiction appropriate to a motion to dismiss. "Subject matter jurisdiction involves the authority of a court to adjudicate the type of controversy presented by the action before it . . . A court does not truly lack subject matter jurisdiction if it has competence to entertain the action before it . . . Once it is determined that [*7] a tribunal has authority or competence to decide the class of cases to which the action belongs, the issue of subject matter jurisdiction is resolved in favor of entertaining the action . . . It is well established that, in determining whether a court has subject matter jurisdiction, every presumption favoring jurisdiction should be indulged . . . Although related, the court's authority to act pursuant to a statute is different from its subject matter jurisdiction. The power of the court to hear and determine, which is implicit in jurisdiction, is not to be confused with the way in which that power must be exercised in order to comply with the terms of the statute." (Citations and internal quotation marks omitted.) Amodio v. Amodio, 247 Conn. 724, 727-8, 724 A.2d 1084 (1999). "[W]e often have recognized a distinction between subject matter jurisdiction and the proper exercise of authority to act under a particular statute . . . Although related, the court's authority to act pursuant to a statute is different from its subject matter jurisdiction. The power of the court to hear and determine, which is implicit in jurisdiction, is not to be confused with the way in which that power must be exercised [*8] in order to comply with the terms of the statute . . . Whereas [s]ubject matter jurisdiction involves the authority of a court to adjudicate the type of controversy presented by the action before it . . . the authority to act refers to the way in which that power [to hear and to determine the controversy] must be exercised in order to comply with the terms of the statute . . . We have maintained that [a] court does not truly lack subject matter jurisdiction if it has competence to entertain the action before it . . . and, [o]nce it is determined that a tribunal has authority or competence to decide the class of cases to which the action belongs, the issue of subject matter jurisdiction is resolved in favor of entertaining the action." (Citations and internal quotation marks omitted.) O'Connell v. Doody, 124 Conn.App. 1, 6 n.9, 3 A.3d 969 (2010). "On the one hand, a challenge may allege that a tribunal's action exceeds its statutory authority. Such a challenge raises a jurisdictional claim. On the other hand, a challenge may allege that a tribunal's action misconstrues its statutory authority. Such a challenge raises a claim of statutory construction that is not jurisdiction." Cantoni v. Xerox Corporation, 251 Conn. 153, 162, 740 A.2d 796 (1999). [*9] Thus the City's claim that the court cannot award certain types of damages under General Statutes §53-39a does not raise an issue of subject matter jurisdiction but only of statutory interpretation and is not the proper subject of a motion to dismiss.

Nevertheless, even if we consider the City's claims on the merits, they do not rise to the level of depriving this court of jurisdiction.

B. Plaintiff's Standing

First, the City claims that the plaintiff lacks standing as to those claims for relief which it argues are not covered by the statute. "Standing is the legal right to set judicial machinery in motion. One cannot rightfully invoke the jurisdiction of the court unless [one] has, in an individual or representative capacity, some real interest in the cause of action . . . Standing is established by showing that the party claiming it is authorized by statute to bring suit or is classically aggrieved . . . The fundamental test for determining [classical] aggrievement encompasses a well-settled twofold determination: first, the party claiming aggrievement must successfully demonstrate a specific personal and legal interest in the subject matter of the decision, as distinguished from a [*10] general interest, such as is the concern of all the members of the community as a whole. Second, the party claiming aggrievement must successfully establish that the specific personal and legal interest has been specially and injuriously affected by the decision . . . Aggrievement is established if there is a possibility, as distinguished from a certainty, that some legally protected interest . . . has been adversely affected." (Citation and internal quotation marks omitted.) Stec v. Raymark Industries, Inc., 299 Conn. 346, 373-4, 10 A.3d 1 (2010). Clearly the plaintiff has statutory standing in that he is authorized by the statute, General Statutes §53-39a, to bring this action. He is an officer of a local police department who has been "found not guilty" "in [a] prosecution . . . for a crime allegedly committed by such officer in the course of his duty" who "may bring an action in the Superior Court against such employing governmental unit to enforce the provisions of" the statute.

The City argues that the plaintiff is not entitled to recover, pursuant to General Statutes §53-39a, the lost wages and employment benefits he claims. Therefore, the City posits, he lacks standing to pursue those [*11] claims in that they are not within the zone of interests protected by the statute. The City cites numerous cases discussing this concept. Among them is Gillon v. Bysiewicz, 105 Conn.App. 654, 939 A.2d 605 (2008). There the court stated: "Statutory aggrievement exists by legislative fiat, not by judicial analysis of the particular facts of the case. In other words, in cases of statutory aggrievement, particular legislation grants standing to those who claim injury to an interest protected by that legislation . . . Furthermore, [i]t is settled that the existence of statutory standing [also] depends on whether the interest sought to be protected by the [plaintiffs] is arguably within the zone of interests to be protected or regulated by the statute . . ." (Citations and internal quotation marks omitted.) Id., 660. As the court has already found, it is clear that the plaintiff here has statutory standing to bring this action. The fact that, arguably, he may not be able to recover all the losses he claims does not mean that his interests are not within the zone of interests protected by the statute.

The City would have this court determine that if the plaintiff may not be able to prove his entitlement [*12] to certain of the relief he seeks, such relief is not within the zone of interest protected by the statute and the plaintiff has no standing to pursue that claim. Therefore the court lacks jurisdiction over it, even before any such proof is offered. The court believes that the City interprets the issue of standing too narrowly. "Standing [however] is not a technical rule intended to keep aggrieved parties out of court; nor is it a test of substantive rights. Rather it is a practical concept designed to ensure that courts and parties are not vexed by suits brought to vindicate nonjusticiable interests and that judicial decisions which may affect the rights of others are forged in hot controversy, with each view fairly and vigorously represented." (Citations and internal quotation marks omitted.) United Cable Television Services Corporation. v. Department of Public Utility Control, 235 Conn. 334, 342, 663 A.2d 1011 (1995).

C. Economic Loss Within the Meaning of General Statutes §53-39a

As noted above, the City's argument is essentially one of statutory interpretation. The City is claiming that the plaintiff cannot recover anything under the statute for a loss unless the loss has occurred through the [*13] plaintiff's payment of an expense, out of pocket, to a third party as a result of the prosecution. The City appears to argue that expenses other than legal fees may be recovered but they must be limited to reimbursement for actual payments made by the plaintiff for such expenses. The City bases this argument on the language of the statute requiring the plaintiff to "be indemnified by his employing governmental unit for economic loss sustained by him as a result of such prosecution." The court does not read the statute so narrowly nor have other Superior Court judges who have addressed the issue of what is considered an "economic loss" within the provisions of General Statutes §53-39a. In Murtha v. Hartford, Superior Court, Judicial District of New Haven, Docket No. CV 07 501195 S (Feb. 24, 2010) [49 Conn. L. Rptr. 425, 2010 Conn. Super. LEXIS 451], Judge Corradino held that: "The statute explicably talks of indemnification 'for economic loss sustained by him (her) as a result of such prosecution, including the payment of legal fees necessarily incurred.' The statute could have simply provided indemnification for legal fees. It did not. It used a generic term like 'economic loss' and said 'legal fees' are included [*14] in what under ordinary English usage would be a larger universe. 'Legal fees' are part of the concept of economic loss-what else could be included in a claim against the subject 'employing governmental unit.' It would have to be back wages, lost vacation time, etc. The court concludes then that §53a-39 encompasses more than legal fees as a recovery for an officer acquitted of a crime." Murtha, Memorandum of Decision on Motion to Dismiss. In addition, Judge Corradino noted that "indemnity has a much broader meaning than would be suggested [by] specific definitions on contract law and adopting that meaning makes the statute internally consistent. In the 41 Am.Jur.2d article on 'Indemnity' at section 1, page 415 it says: Stated simply, indemnity is an obligation by one party to make another whole for a loss that the other party has incurred. In general indemnity is a form of compensation in which a first party is liable to pay a second party for a loss or damage the second party incurs to a third party. Indemnification is a form of restitution. Indemnity in its most basic sense means reimbursement and may lie when one party discharges a liability which another rightfully should have assumed, [*15] and it is based on the principle that everyone is responsible for his or her own wrongdoing, and if another person has been compelled to pay a judgment which ought to have been paid by the wrongdoer, then the loss should be shifted to the party whose negligence or tortious act caused the loss. It should be noted that the term 'indemnity' encompasses any duty to pay for another's loss or damage and is not limited to reimbursement of a thirty-party claim. In fact the first definition in Black's Law Dictionary of 'Indemnity' is simply '1. A duty to make good any loss, damage or liability incurred by another.'" Murtha, Memorandum of Decision.

Similarly, in Nyenhuis v. Metropolitan District Commission, Superior Court, Judicial District of Hartford at Hartford, Docket No. HHD-CV07-4034418 (June 10, 2009) [48 Conn. L. Rptr. 223, 2009 Conn. Super. LEXIS 1615], Judge Bentivegna noted that the Supreme Court in Cislo, supra, stated that: "The general purpose of the statute is to permit police officers to recoup the necessary expenses that they have incurred in defending themselves against unwarranted criminal charges arising out of their conduct in the course of their employment" and that "Black's Law Dictionary (8th Ed.2004) [*16] defines 'economic loss' as '[a] monetary loss such as lost wages or lost profits. The term [usually] refers to a type of damages recoverable in a lawsuit.'" Judge Bentivegna then "looked for guidance to the limited case law interpreting economic loss under that statute. In Smith v. Hartford, Superior Court, judicial district of Hartford, Docket No. CV 02 0815432, 2003 Conn. Super. LEXIS 1047 (March 27, 2003, O'Neill, J.), the plaintiff was a police officer arrested on two counts of sexual assault. After completion of a jury trial the plaintiff was found not guilty on both counts . . . He then brought an action against his employer pursuant to §53-39a . . . The court awarded the plaintiff: (1) attorneys fees without interest, (2) costs, (3) lost wages, (4) lost overtime, and (5) lost sick time, pension, contributions and vacation time in accordance with the collective bargaining agreement . . . The court also deducted the amount the plaintiff received from other employment . . . In another case, D'Angelo v. Spada, Superior Court, judicial district of Hartford, Docket No. CV01-0806912 (March 14, 2005, Wagner, J.T.R.) [38 Conn. L. Rptr. 877, 2005 Conn. Super. LEXIS 731], the court also considered whether §53-39a supported the award of economic [*17] damages for lost wages, lost health benefits and lost retirement benefits. There, the plaintiff was employed as an officer of the division of state police within the department of public safety . . . The court, citing Smith v. Hartford, supra, Superior Court, Docket No. CV 02 0815432, denied the employer's motion to strike the economic loss claims encompassing lost wages, lost health benefits, and lost retirement benefits, while striking the plaintiff's request for medical expenses, travel expenses, and attorneys fees and other costs related to defending the claim for indemnification."

In addition, in Amoco Oil Co. v. Liberty Auto & Electric, Co., 262 Conn. 142, 810 A.2d 259 (2002), relied upon by the City, the Court found that the plaintiff's claim was not for indemnification but rather for damages to the plaintiff resulting from the defendant's negligence and therefore was not consistent with the plaintiff's rights under the specific language of the contract between the parties. That contract required Liberty to reimburse Amoco for, and indemnify Amoco against, loss, costs, damage, expense, claims and liability arising out of work performed by Liberty under the contract. The Court held that: "Count [*18] one of Amoco's complaint is based solely on damage to Amoco's property allegedly caused by Liberty's negligent and improper installation of the tank, not from losses that arise from Amoco's liability to a third party . . . Count one, therefore, is improperly characterized as a claim for indemnification; it is, rather, a claim for damages for Amoco's own losses. Although Amoco maintains that its claim arises under a provision of its contract with Liberty entitled 'Liability and Indemnity,' a claim for indemnity and a claim for one's first party losses are not one and the same." Id., 148. The Amoco decision is clearly not applicable here because the language of the statute here and the contract language in Amoco are distinguishable. In Amoco the court was construing the language of the contract which provided that the: "Contractor shall reimburse Company for, and indemnify Company and hold it harmless from and against any and all loss, costs (including reimbursement of all attorney fees and other costs of defense), damage, expense, claims (including claims of strict liability and for fault imposed by statutes, rules or regulations), suits and liability on account of any and all bodily [*19] injuries or death to any persons (including the employees of Company, Contractor, or its subcontractors) or damage to, or loss or destruction of any property (including without limitation, the work covered hereunder and the property of Contractor, and subcontractors and Company) arising directly or indirectly out of or in connection with the performance of this Contract whether caused or contributed to by a negligent act or omission of either party, except that Contractor assumes no liability for the negligent acts of Company, its agents, servants or employees, which, without contributory fault on the part of Contractor, its subcontractors or their agents or employees, causes property damage or injury to or death of any person." Id., 144-5. General Statutes §53a-39 provides for indemnification "for economic loss sustained by him as a result of such prosecution." No reference is made to the concept of reimbursement or indemnification for liability to another.

Lastly, in the workers' compensation area, "economic loss" has been interpreted to include compensation for the loss of ability to work and the cost of medical care. Morgan v. East Haven, 208 Conn. 576, 585, 546 A.2d 243 (1988).

What Lawlor's [*20] economic losses are, within the meaning of the statute, are a matter of proof to be supported by the evidence and not based on speculation. See, Earlington v. Anastasi, 293 Conn. 194, 207-08, 976 A.2d 689 (2009). Based on the decisions cited above, the court cannot conclude that, as a matter of law, those economic losses cannot include the type of relief he requests if he establishes that they were sustained by him as a result of his criminal prosecution.

D. Exhaustion of Administrative Remedies

The city also claims that the plaintiff's failure to exhaust administrative remedies under the collective bargaining agreement deprives this court of subject matter jurisdiction. This claim is without merit for three reasons. First, there is no dispute that prior to his acquittal the plaintiff retired from the Hartford Police Department. In Garcia v. City of Hartford, 292 Conn. 334, 972 A.2d 706 (2009), the court held that retirees are not generally considered employees for purposes of collective bargaining agreements and they do not need to exhaust administrative remedies under such agreement prior to pursuing judicial remedies. In fact, the collective bargaining agreement applicable here defines "employee" as "a full-time, [*21] permanent employee in the bargaining unit . . ." Exhibit 1 to Stipulation of Facts, p. 2, Section 1.8. Second, the grievance procedure is inadequate. As the court stated in Nyenhuis v. Metropolitan District Commission, Superior Court, Judicial District of Hartford at Hartford, Docket No. HHD-CV07-4034418, 2009 Conn. Super. LEXIS 1615 (Bentivegna, J., June 10, 2009) "the grievance procedure is futile or inadequate because under §53-39a, a plaintiff police officer may seek damages for economic loss that are potentially greater than the relief available pursuant to a collective bargaining agreement." Third, even if the plaintiff is covered by a collective bargaining agreement, General Statutes §31-51bb provides: "No employee shall be denied the right to pursue, in a court of competent jurisdiction, a cause of action arising under the state or federal Constitution or under a state statute solely because the employee is covered by a collective bargaining agreement. Nothing in this section shall be construed to give an employee the right to pursue a cause of action in a court of competent jurisdiction for breach of any provision of a collective bargaining agreement or other claims dependent upon the provisions of a collective [*22] bargaining agreement." The statute "eliminate[s] the requirement that a plaintiff who is subject to a collective bargaining agreement exhaust all grievance and arbitration procedures before pursuing any statutory remedies in the trial court. Section 31-51bb provides that a cause of action arising under the state or federal constitution or state statute cannot be lost solely because the employee is covered by a collective bargaining agreement. Plainly, therefore, an employee who does not exhaust the grievance procedures established in a collective bargaining agreement may pursue a cause of action in the Superior Court if the cause of action is premised on an independent statutory claim . . . To hold otherwise would be to deny such an employee the right to pursue a statutory action solely because of the existence of a collective bargaining agreement . . ." (Footnotes omitted.) Genovese v. Gallo Wine Merchants, Inc., 226 Conn. 475, 481-2, 628 A.2d 946 (1993). In this action the plaintiff is pursuing a statutory remedy pursuant to General Statutes §53-39a and therefore General Statutes §31-51bb eliminates any requirement, if there is one, that the plaintiff exhaust administrative remedies. Although [*23] the court may be required to apply the terms of the collective bargaining agreement in determining certain of the losses claimed, the court agrees with the plaintiff that it will be simply used as a "measuring stick . . . to assess 'economic loss' under §53-39a." Plaintiff's Amended Objection to Defendant's Motion to Dismiss, p. 6.

IV. Conclusion

For the reasons stated above, the Motion to Dismiss is denied.

Jane S. Scholl, 

